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In approximately 10% of the reported cases involving the New York Convention,
a court has refused enforcement of a foreign arbitral award. That is not a bad
result for an international convention to which more than 120 states are party.
However, the question may be asked whether any conclusion can be drawn from
the 10% of refusals of enforcement. It is the purpose of this contribution to
examine this question.

The review of the cases below is based on the court decisions reported in the
Yearbook Commercial Arbitration in the Volumes 1 (1976) through to XXIII
(1998). It does not include decisions by lower courts refusing enforcement that
have been overturned on appeal. The review is divided into two parts: Part I
concerns the grounds for refusal of enforcement listed in Article V of the
Convention; Part II examines other reasons for which courts have refused
enforcement of an arbitral award under the Convention.

The review is limited to the request for enforcement of the arbitral award. It
does not include the request to refer parties to arbitration pursuant to
Article II(3) of the Convention. That matter will be the subject of a future
contribution. Suffice it to say that the general picture is not different with
respect to the interpretation and application of Article 11(3) and related
provisions in the Convention.

The review may create the impression that there is something terribly wrong
with the New York Convention. The contrary is true. The courts in the
contracting states interpret and apply the Convention in a manner that is quite
favourable for international arbitration. The review below concerns the
“unfortunate few” of the 10% enforcement cases.
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1 - Grounds for refusal of enforcement
listed in Article V

A. Grounds for refusal of enforcement under
Article V in general

Article V is divided into two parts. The first paragraph of Article V lists the
grounds for refusal of enforcement, which are to be proven by the respondent.
The second paragraph of Article V, which concerns violation of public policy
under the law of the forum, lists the grounds on which a court may refuse
enforcement on its own motion,

The overall scheme of Articles IV-VI is the facilitation of the enforcement of the
award. The scheme reflects a “pro-enforcement bias.” The three main features of
the grounds for refusal of enforcement of an award under Article V are:

- the grounds are exhaustive;
- a court may not re-examine the merits of the arbitral award; and
- the burden of proof rests on the respondent.

These main features are universally endorsed by the courts, except for three
which have ventured deviating views leading to a refusal of enforcement.

The Supreme Court of Queensland believed that the grounds for refusal of
enforcement listed in Article V left it discretion to refuse enforcement on other
grounds.’ The Court based this view on the wording of section 8(2) of the
International Commercial Arbitration Act 1974, which implements the New York
Convention in Australia, providing: “Subject to this part, a foreign award may be
enforced in a court of a State or territory as if the award has been made in the
State or territory in accordance with the law of that State or territory.” Further,
section 8(5) of the Act omits the word “only” which, in contrast, appears in the
opening words of Article V of the Convention (“Recognition and enforcement of
the award may be refused at the request of the party against whom it is invoked
only if that party furnishes...”). In so deciding, the Court in Queensland failed to
take into account that the grounds for refusal of enforcement listed in the
Convention are exhaustive. The problem seems to be caused by an Australian
implementing act which is deficient in this respect.?

In a 1981 case, the Italian Supreme Court required the petitioner to prove the
existence of the arbitral clause (ground (a)), thereby reversing the burden of
proof under the Convention. The petitioner failed to do this and enforcement
was refused.’

The Court of First Instance in Athens similarly refused enforcement. It decided
in an interim decision in 1983 that it could not determine whether the
arbitration agreement was valid under the law of the State of New York — the
place where the award was made — since the party seeking enforcement had not
produced the relevant statutory provisions together with a Greek translation
(ground (a) of Article V(1)).*
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B. Article V(1)(a): invalidity of the arbitration
agreement

On this ground, enforcement may be refused if the respondent asserts and
proves that the parties to the agreement referred to in Article II were, under the
law applicable to them, under some incapacity, or if the said agreement is not
valid under the law to which the parties have subjected it or, failing any
indication thereon, under the law of the country where the award was made.

Most of the cases in which there was something wrong with the arbitration
agreement are decided at the stage of enforcement of that agreement under
Article II(3) of the Convention. When it comes to enforcement of the award,
there are four cases only in which enforcement was refused.’

In one case the Greek Supreme Court denied enforcement, holding that the
lack of a written power of attorney to conclude the arbitration agreement on the
principal’s behalf could have been remedied if the principal had appeared
before the arbitrators and had participated in the proceedings without making
any reservation.’

In two cases, the arbitration agreement itself was found to be lacking. The US
District Court in Hawaii held that there was no arbitration agreement in writing
within the meaning of the Convention between the International Amateur
Athletic Federation (IAAF) and the sprinter Harry Reynolds in a drug-test case.”

In a second such case, the Court of Appeal in Florence considered the clause
“eventual arbitration to be performed in London according to English law” to be
ambiguous.® According to the Court, the clause only meant that the parties
foresaw the possibility of referring a dispute to arbitration on the basis of a
second agreement.

Finally, the Moscow District Court refused to enforce an ICC award because the
arbitration agreement had not been validly assigned to the claimant in the
arbitration (although the claimant belonged to the same group of companies).’

Article V(1) (a) has not been relied upon explicitly by the courts in relation to a
defence of a state or its agencies that it lacked capacity to agree to arbitration
(which defence is nowadays virtually never accepted). One of the few examples
is offered by a decision of the Administrative Tribunal of Damascus of 31 March
1988.*" The case concerned a contract for the construction of a military hospital
in Syria between the French company Fougerolle and the Syrian Ministry of
Defence. A dispute ensued and, according to the arbitration clause in the
contract, ICC arbitration took place in Geneva, Two awards resulted therefrom.
Both were in favour of Fougerolle. When it came to enforcement in Syria,
enforcement was refused. The Administrative Tribunal held: “In the present
case, the two awards for which enforcement is sought were rendered without
the preliminary advice on the referral of the dispute to arbitration, which must
be given by the competent Committee of the Council of State. Consequently,
Article 44 of the Law No 55 of 1959 of the Council of State has been violated.
This norm is mandatory and pertains to public policy. The consequence of this
violation is that [the two ICC awards] are non-existent...”"! However, cases like
this one are becoming increasingly rare. Rather, national laws and courts
distinguish between domestic and international transactions.
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C. Article V(1)(b): violation of due process

Under this ground, enforcement may be refused if the respondent asserts and
proves that he was not given proper notice of the appointment of the arbitrator
or of the arbitration proceedings or was otherwise unable to present its case.

When considering ground (b) of Article V(1), a US Court of Appeals (Second
Circuit) stated: “[T]his provision essentially sanctions the application of the
forum state’s standards of due process.”? This statement phrases concisely the
object of ground (b). It concerns the fundamental principle of procedure — that
of a fair hearing and adversary proceedings — also referred to as audi alteram
partem. Although enjoying great popularity amongst respondents,

Article V(1) (b) has seldom been found to be violated. An overview of the cases
in which due process was held not to have been observed is the following.

In a case before the Court of Appeal in Cologne, the parties had referred to
certain arbitration rules in the grain trade in Copenhagen that provided that the
names of the arbitrators were not to be made known to the parties.”> Not
surprisingly, the Court found that such ghost arbitration violated the
fundamental requirements of due process, and refused enforcement.

In a case before the Court of Appeal in Hamburg, the claimant had submitted a
letter to the arbitrator, who had failed to communicate it to the defendant.'* The
Court of Appeal considered that a violation of due process exists if it cannot be
excluded that the arbitrator would have reached a more favourable result for the
defendant, if the event complained of had not occurred. In the case at issue, the
Court found that a more favourable result could not be excluded, and refused
enforcement.

A US case involved a bank which was a mortgagee in possession of a ship that
had been arrested in Boston. The bank had agreed to deposit a security for the
claims of the charterer against the owner. The bank was kept virtually
uninformed of the subsequent arbitration proceedings in Madrid. When the
charterer sought enforcement of the award against the security deposited by the
bank, the District Court in Massachusetts refused enforcement, reasoning that
the bank had not received proper notice of the arbitration proceedings.'s

The Court of Appeal in Naples refused enforcement of an award made by the
Arbitration Board of the Commodity Exchange in Vienna, finding that the notice
period of one month given to the Italian respondent to attend the hearing in
Vienna was insufficient, as during exactly that period the area where the
respondent was located was hit by a major earthquake.'©

The Court of First Instance in Bremen refused enforcement of an award made in
London because the German party against whom enforcement was sought had
not been informed of the arguments of the opposing party.!” The reported facts
of the case indicate that the German party submitted documents to the arbitral
tribunal and had no further communication from the arbitrators until he

received an award.

The Court of Appeal in Amsterdam denied enforcement of an award made in
London under the Arbitration Rules of the Cocoa Association.'® In that case, the
French claimant had submitted to the arbitral tribunal a Statement of Claim
without sending a copy thereof to the Dutch defendant, nor had the arbitral
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tribunal forwarded a copy of that document to the Dutch defendant. The Court
of Appeal held that this course of events constituted a violation of a fundamental
procedural right. The Court of Appeal considered it irrelevant that, prior to the
commencement of the arbitration, the French claimant had informed the Dutch
defendant briefly by telex about his allegations.

The US Court of Appeals for the Second Circuit dealt with an eventful arbitration
conducted before the Iran-US Claims Tribunal in The Hague (fran Aircrafl
Industries v. Avco).” At the pre-hearing conference, the chairman of the Arbitral
Tribunal specifically advised Avco not to burden the Tribunal by submitting “kilos
and kilos of invoices” and, instead, approved the method of proof proposed by
Avco, namely the submission of Avco’s audited accounts receivable ledgers.
Neither counse] for the Iranian party nor the Iranian arbitrator attended the pre-
hearing conference. Thereupon, Avco submitted an affidavit which verified that
the accounts receivable ledgers submitted by Avco tallied with Avco’s original
invoices. By the time the hearing on the merits took place, the chairman of the
Arbitral Tribunal had resigned and had been replaced by another chairman,
whilst at this stage the Iranian arbitrator was present. At that hearing, the Iranian
arbitrator asked counsel for Avco what his position was with respect to the
invoices. Counsel for Avco then recalled the pre-hearing conference. In the
arbitral award, the Tribunal disallowed those of Avco’s claims which were
documented by its audited accounts receivable ledgers, stating: “[T]he tribunal
cannot grant Avco’s claims solely on the basis of an affidavit and a list of invoices,
even if the existence of the invoices was certified by an independent audit”
(American arbitrator dissenting). The US Court of Appeals observed: “Thus, Avco
was not made aware that the Tribunal now required the actual invoices to
substantiate Avco’s claim. Having thus led Avco to believe it had used a proper
method to substantiate its claim, the Tribunal then rejected Avco’s claim for lack
of proof. We believe that by so misleading Avco, however unwittingly, the
Tribunal denied Avco the opportunity to present its claim in a meaningful
manner.” One of the judges of the Court of Appeals dissented, observing that in
the face of the questioning by the Iranian arbitrator, Avco was placed on notice
of the possible risk that the panel would choose not to rely on invoice
summaries.®

Finally, the Supreme Court of Hong Kong (High Court) found that the China
International Economic and Trade Arbitration Commission (CIETAC) had not
given the respondent an opportunity to comment on the reports of the expert
appointed by the tribunal.? As expressed in the legal opinion in support of
respondent’s position in the enforcement proceedings, the expert reports “were
delivered too late, and the award was issued too soon.”

It is clear that most of the refusals in the above cases could have been avoided if
the arbitral tribunal had paid closer attention to the procedural conduct of the
case.

D. Article V(1)(c): excess of jurisdiction

Under this ground, enforcement may be refused if the respondent asserts and
proves that the award deals with a difference not contemplated by or not falling
within the terms of the submission to arbitration, or contains decisions on
matters beyond the scope of the submission to arbitration. Ground (¢) contains
the proviso that if the decisions on matters submitted to arbitration can be
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separated from those not so submitted, that part of the award which contains
decisions on matters submitted to arbitration may be recognised and enforced.

Enforcement of the arbitral award was refused for excess of jurisdiction by the
arbitral tribunal in one of the reported cases only. The case was decided by the
courts in Hong Kong.# The arbitration clause provided for arbitration in
Malaysia and read in relevant part: “All disputes as to quality or condition of
rubber or other disputes arising under these contract regulations shall be settled
by arbitration.” The arbitrators awarded a claim for non-payment by reason of a
failure to open a letter of credit as required by the contract. The party resisting
enforcement asserted that the arbitration clause applied only to claims based on
quality, size and weight. The High Court in Hong Kong rejected that allegation,
reasoning that “the draftsmen intended something by adding the words ‘or
other disputes arising under these contract regulations.’ Payment is a crucial
element in all contracts for the sale of goods and I cannot conceive that it was
intended that quality claims should be arbitrated but that claims for non-
acceptance and non-payment should be litigated with all delay that this can
entail in certain jurisdictions.” The Court of Appeal reversed. It reasoned that
the “contract regulations” covered specific provisions but did not include the
letters of credit. The Court of Appeal noted: “The court is not entitled to ignore
any of these words [i.e., ‘or other disputes arising under these contract
regulations’]. No more is it entitled to write a fresh arbitration clause for the
parties on the footing that so to do would render it more efficacious from a
business point of view and enable all disputes arising under one or more of the
agreements to be dealt with by the same tribunal.”

In another case, partial enforcement was granted under the relevant clause of
ground (¢). The Italian Court of Appeal of Trento, which considered an award
rendered in Syria based on an arbitration agreement providing for arbitration in
Syria in respect of “non-technical” disputes and for arbitration under the ICC
Rules in respect of “technical” matters, adopted a simple yardstick: finding that
the Syrian arbitrators had decided not only on “non-technical” matters but also
on “technical” matters, and that only the arbitrators’ decisions in respect of the
“non-technical” matters were to be enforced, it held that before a certain date
the disputes were “non-technical” in nature (i.e., delay in delivery); thereafter
they were “technical.”®

Both cases show that the refusal of enforcement could have been avoided if the
parties had drafted an appropriate text for the arbitration clause.

E. Article V(1)(d): irregularity in the
composition of the arbitral tribunal or arbitral
procedure

Under this ground, enforcement may be refused if the respondent asserts and
proves that the composition of the arbitral authority or the arbitral procedure
was not in accordance with the agreement of the parties, or, failing such
agreement, was not in accordance with the law of the country where the
arbitration took place. Thus, according to its text, the agreement of the parties
on the composition of the arbitral tribunal and the arbitral procedure ranks first,
and only failing an agreement on these matters, the arhitration law of the
country where the arbitration took place must be taken into account.
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Under the New York Convention’s predecessor, the Geneva Convention of 1927,
enforcement of the award could be refused if the composition of the arbitral
tribunal or the arbitral procedure was not in accordance with either the
agreement of the parties or the law of the country where the arbitration took
place. The International Chamber of Commerce, which took the initiative in
establishing a new Convention, considered the Geneva Convention’s main
defect to be that it provided for the enforcement of only those awards that were
strictly in accordance with the procedural law of the country where the
arbitration took place. The ICC therefore proposed a Draft Convention in 1953
for the enforcement of truly international awards, 7.e., arbitral awards which are
not governed by a national arbitration law, in which the present text of

ground (d) was inserted (Bulletin, Vol. 9/N°1, May 1998). The concept of truly
international arbitration was subsequently rejected by the drafters of the
Convention, who substituted the wording “foreign awards” for “international
awards,” thereby making references in Article V(1) to an applicable national
arbitration law. The drafters recognized, however, that enforcement could be
frustrated if it were to be refused in cases where the composition of the arbitral
tribunal and the arbitral procedure agreed upon by the parties did not follow in
all details the requirements of a national arbitration law. Various solutions to this
problem were proposed, but the final result of the long discussions was that the
ICC text was retained.

Although ground (d) has given rise to extensive comments in scholarly writing,
it has led to a refusal of enforcement in only three cases.

The first case where the composition of the arbitral tribunal was found not to be
in accordance with the agreement of the parties, although it was in accordance
with the law of the country where the arbitration took place, is a decision of the
Court of Appeal in Florence. The case involved a charter party (Exxonvoy
1969) between a Finnish charterer and an Italian shipowner, which provided in
clause 24 that: “Any and all differences and disputes of whatsoever nature arising
out of this Charter shall be put to arbitration in the City of New York or in the
City of London, whichever place is specified in Part I of this Charter pursuant to
the laws relating to arbitration there in force, before a board of three persons,
consisting of one arbitrator to be appointed by the Owner, one by the Charterer,
and one by the two so chosen. The decision of any of two of the three on any
point or points shall be final...” The arbitral clause further contained details as to
how the three arbitrators had to be appointed, including provisions for the case
that the second was not appointed by the respondent and the case that the two
arbitrators could not reach agreement on the third arbitrator. In the latter
circumstance the third arbitrator was to be appointed by the “Judge of any court
of maritime jurisdiction in the city above-mentioned.” The place specified in
Part 1 Charter Party was London. Following a dispute, each party appointed an
arbitrator. The two arbitrators, however, did not appoint a third arbitrator. In the
award, made in favour of the Finnish charterer, the arbitrators explained this as
follows: “Clause 24 of the said charter party required arbitration before a board
of three persons, the third arbitrator to be appointed by the two chosen by the
parties. The Arbitration Act 1950, section 9(1), states that any such provision
shall take effect as if it provided for the appointment of an Umpire. As the two
arbitrators were minded to agree, an Umpire was not required and if so
appointed would not have entered into the Reference.” This was indeed
mandatory English arbitration law at the time. However, the Court of Appeal in
Florence, before which the enforcement of the award was sought by the Finnish
charterer against the Italian shipowner, refused to grant enforcement on
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account of Article V(1)(d) of the Convention. It considered that the composition
of the arbitral tribunal was not in accordance with the agreement of the parties.
The Court overruled the applicability of section 9(1) of the English Arbitration
Act of 1950, reasoning that according to Article V(1)(d) the agreement of the
parties prevails over the law of the country where the arbitration took place.

The second case where enforcement of the award was refused under

Article V(1)(d) because the composition of the arbitral tribunal and the arbitral
procedure had not been carried out in accordance with the agreement of the
parties is a case decided by the Court of Appeal in Basel.”? The contract between
a Swiss seller and a German buyer concerning the sale of nuts contained an
arbitral clause according to which arbitration was to be held under the
Conditions of the Commodity Association of the Hamburg Exchange. When a
dispute arose between the parties in respect of the quality of the nuts delivered
by the Swiss seller, the German buyer wanted to settle the dispute in two
phases: the first to ascertain the quality of the nuts and the second to assess the
damages. This bifurcation was unacceptable to the Swiss seller, who wished to
have the differences settled in a single-phase arbitration. When the German
buyer pursued the arbitration in two phases, the Swiss seller declined to
participate. The enforcement of the award, which was in favour of the German
buyer, was refused by the Court of First Instance in Basel. The Court of Appeal in
Basel affirmed this decision. With express reference to Article V(1)(d) of the
Convention, the Court of Appeal reasoned that neither the composition of the
arbitral tribunal nor the arbitral procedure was in accordance with the
agreement of the parties because the applicable Arbitration Rules of the
Hamburg Commodity Association (section 20 of the Plarzusancen) do not
provide for arbitration in two phases, even though at that time it might recently
have become customary to do so in Hamburg. The court added that inasmuch
as the Swiss seller may have had knowledge of this development, he still could
have assumed in good faith that the Arbitration Rules as printed were still in
force.

A third case involved an arbitral award made in Switzerland between a Finnish
party and a party owned by the Turkish State.? The arbitration clause included
the proviso: “The Board of Arbitration shall take as base the provisions of this
Contract and Turkish laws in force.” In the arbitration, the Turkish party argued
that this proviso meant that Turkish law applied both to the substance and the
procedure. In the award, the majority of the arbitral tribunal held that ““Turkish
laws in force’ [should] not be understood as choice of procedural rules.” Having
prevailed in the arbitration, the Finnish party sought enforcement in Turkey. The
Court of First Instance and the Court of Appeal refused enforcement, holding
that the award violated Article V(1)(d) of the Convention.

It is unlikely that the first two cases of refusal will come up again. The rule that
an agreement on three arbitrators means an agreement on two arbitrators and
an umpire was abolished in the English Arbitration Act 1996. An arbitration in
two phases (i.e., bifurcation) is nowadays widely accepted in international
arbitration and, in this respect, arbitration rules will no longer be narrowly
construed as the Court in Basel did in the above case. Finally, the third case
might have been avoided by a more careful drafting of the arbitration clause,
although it is surprising that a court construes the words “Turkish laws in force”
as referring not only to the substantive applicable law but also to the procedural
applicable law. The choice for the place of arbitration (Z.e., Zurich) is generally
understood as an implied choice for the arbitration law of that place (i.e., Swiss
international arbitration law).
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F. Ground (1)(e): award not binding, set aside,
or suspended

Under this ground, enforcement may be refused if the respondent asserts and
proves that the award has not yet become binding on the parties, or has been
set aside or suspended by a competent authority of the country in which, or
under the law of which, that award was made. It actually contains three grounds
which may be considered in turn.

1. “Binding”

Ground (e) of Article V(1) provides in the first place that enforcement of an
award can be refused if the party against whom the award is invoked proves that
the award has not become “binding.” The Convention’s predecessor, the Geneva
Convention of 1927, required that the award had become “final” in the country
of origin. The word “final” was interpreted by many courts at the time as
requiring a leave for enforcement (exequatur and the like) from the court in the
country of origin. Since the country where enforcement was sought also
required a leave for enforcement, the interpretation amounted in practice to the
system of the so-called “double-exequatur.” The drafters of the New York
Convention, considering this system to be too cumbersome, abolished it by
providing the word “binding” instead of the word “final.” Accordingly, no leave
for enforcement in the country of origin is required under the New York
Convention. This principle is almost unanimously affirmed by the courts.

The courts differ, however, with respect to the question whether the binding
force is to be determined under the law applicable to the award or in an
autonomous manner independent of the applicable law. Indeed, a number of
courts investigate the applicable law in order to find out whether the award has
become binding under that law. Other courts interpret the word “binding”
without reference to an applicable law, as meaning that the award is no longer
open to a genuine appeal on the merits to a second arbitral instance or to a
court.

Whatever the merits of this debate may be, there is just one court decision
reported so far in which enforcement was refused because the court considered
that the award had not become binding within the meaning of Article V(1)(e) of
the Convention. After the award was made in the United States under the
auspices of the AAA, the US Court of Appeals for the District of Columbia
refused to confirm the award for lack of subject matter jurisdiction. This
prompted the claimant MINE to resort to ICSID arbitration. In the meantime,
however, it sought enforcement of the AAA award in Switzerland. The Geneva
Court inferred from the conduct of MINE that the dispute between the parties
could not be considered as definitely settled.?” The court then considered that
the question whether an award is binding is first of all a question of the law
. - 27 | governing the arbitral proceedings which the parties may freely designate as is
Tribunal de Premiére Instance . \ . s
(Court of First Instance), Geneva, provided in Article V(1)(d). Thereupon the court held that the parties had
11?723:2;“1))932A‘f{’j}'}iﬁ:ﬁ agreed to ICSID arbitration as acknowledged by MINE’s application for ICSID
Establishment (MINE) v. Republic of | arbitration. According to the court, “MINE has thus acknowledged that the
Guinea), reported in YB Comm. Arb. 1 award had no binding effect.” It is submitted that the rather unusual

X11(1987), pp. 514-22 (Switzerland . . ) - .
No15). | circumstances of this case justified a refusal of enforcement.
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2. Ser aside

Ground (e) further provides that enforcement of an award can be refused if the
party against whom the award is invoked proves that the award has been set
aside (annulled, vacated) by a court of the country in which, or under the law of
which, the award was made. According to Article VI of the Convention, a court
may adjourn its decision on enforcement if the respondent has applied for a
setting aside of the award in the country of origin.

[t rarely occurs that an action for setting aside the award in the country of origin
is successtul. In fact, in only two reported cases has the setting aside of an award
in the country of its origin led to a refusal of enforcement abroad under the
Convention.

The first is the Dutch episode of the famous case of SEEE v. Yigoslavia saga. In
the arbitration, in which Yugoslavia did not participate, the award was made by
two arbitrators in the Canton of Vaud, Switzerland, in 1956.% SEEE deposited the
award with the Tribunal of the Canton Vaud, whereupon Yugoslavia instituted an
action before that court for setting the award aside. The Tribunal did not set
aside the award, but ordered that it be given back to SEEE, on the ground that it
was not an arbitral award within the meaning of Article 516 of the Code of Civil
Procedure of the Canton of Vaud, which required an odd number of arbitrators
at the time.” After several unsuccessful attempts to have the award enforced in a
number of countries, enforcement was sought in the Netherlands. Several
rounds of proceedings followed, and when the case came for a second time
before the Dutch Supreme Court, the latter decided that enforcement had to be
refused, reasoning that the order of the Tribunal of the Canton of Vaud was to be
equated to a setting aside of the arbitral award as mentioned in Article V(1)(e) of
the Convention.?

The second case was decided by the Court of Appeal of Paris. It refused to
enforce an ICC award made in Geneva on the ground that the award had been
set aside by the Court of Appeal of the Canton of Geneva. The Geneva Court
had done so because it considered the award to be “arbitrary,” which is a ground
for setting aside under the Swiss Arbitration Concordat of 1969.3! Since
international arbitration in Switzerland nowadays takes place on the basis of a
modern arbitration statute (the 1987 Private International Law Act) which does
not contain the ground for setting aside that the award is “arbitrary,” it is unlikely
that the situation as occured before the Paris Court of Appeal will be repeated.

Rather, some courts are now going in precisely the opposite direction. Courts in
France and the United States have declared an award enforceable
notwithstanding the fact that it had been set aside in the country of origin.3 It is
submitted that this is in principle an undesirable development.3

3. Suspended

Ground (e) also provides that enforcement of an award can be refused if the
party against whom the award is invoked proves that the award has been
suspended by a court of the country in which, or under the law of which, the
award was made. According to Article VI of the Convention, a court may adjourn
its decision on enforcement if the respondent has applied for a suspension of
the award in the country of origin. Although it is not entirely clear what the
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drafters of the Convention meant by the suspension ol an awird, it refers
presumably to a suspension of the enforceability or enforcement of the awiird bn
a court in the country of origin.

The foregoing raises problems with awards made in Paris against which an
action for setting aside is instituted before the French courts. Under French
(international) arbitration law, such recourse suspends by operation of law the
enforcement of the award (Article 1502 of the French Code of Civil Procedure).
Two foreign courts have failed to appreciate that such a suspension is
insufficient for ground (e) of Article V(1)(e) of the Convention.

In one case, the Court of First Instance in Geneva simply refused enforcement of
an award made in France because the respondent had filed an application for
the setting aside of the award with the French court.*

The matter of Creighton v. The Government of Qatar has attracted more
attention. In that case, the award made in Paris under the auspices of the ICC
was in favour of Creighton. While Creighton sought enforcement in the United
States, the Government of Qatar applied for the setting aside (annulment) to the
Paris Court of Appeal. As mentioned, under French law, the application for
annulment suspends automatically (by operation of law) the enforcement of the
award in France. Relying on Article V(1)(e) of the Convention, the US District
Court in the District of Columbia refused to enforce the award.” The Court
reasoned: “To determine whether an award has been set aside or suspended,
the Court must lock to the laws of the competent authority of the country
under which the award was made... In this case, according to [the] French Code
of Civil Procedure, the arbitral award has been suspended. Because this Court
must look to the procedural law of the place in which the award was rendered,
this Court concludes that the award has been suspended for Article V(1)(e)
purposes... In this case, there is no question that the award has been suspended;
an action to set aside an arbitral award in France is all that is required to suspend
that award according to [the] French Code of Civil Procedure.”

Obviously, the District Court in the District of Columbia (like the Geneva Court)
failed to appreciate the distinction between a suspension of enforcement in the
country of origin by operation of law and one pronounced by a court in that
country. Suspension within the meaning of Article V(1)(e) of the Convention is a
suspension that has been pronounced by “a competent authority.” The latter is
almost always a court. Thus, to determine whether an award has been
suspended (or set aside), an enforcement court must look to what the courts of
the country in which the award was made have done (i.e., suspended or set
aside) and not to the laws of that country (as the District Court erroneously
did). In short, both decisions are simply the result of a judicial error,

G. Article V(2): public policy

The second paragraph of Article V provides that a court may refuse enforcement
on its own motion if it finds that the subject matter of the difference is not
capable of settlement by arbitration under its country’s law or enforcement
would be contrary to its country’s public policy. The cases in which this
provision has been relied upon for refusing enforcement are summarised below.
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1. Distinction between domestic and international
public policy

The public policy defence rarely leads to a refusal of enforcement. One of the
reasons is the distinction between domestic and international public policy. This
distinction means that what is considered to pertain to public policy in domestic
relations does not necessarily pertain to public policy in international relations.
According to the distinction, the number of matters considered as falling under
public policy in international cases is smaller than in domestic ones. The
distinction is justified by the differing purposes of domestic and international
relations. In cases falling under the Convention, the distinction is gaining
increasing acceptance by the courts. They apply it to both the question of
arbitrability (ground (a) of Article V(2)) and other cases of public policy
(ground (b) of Article V(2)).

An exception is a 1983 case in which the Austrian Supreme Court refused
enforcement of a Dutch award because it violated Austrian public policy (i.e.,
the prohibition of purchases on a margin basis, Differenzgeschdifte). It held that
Article V(2)(b) does not contemplate a distinction between domestic and
international public policy, as “Article V(2)(b) of the above-mentioned
Convention refers clearly to cases where an award is contrary to the public
policy of the country where it shall be enforced.™®

Another case doubting the narrow interpretation of Article V(2) was decided by
the High Court in Delhi, which said that it was not impressed by the argument
making a distinction between domestic and international public policy*” In the
arbitral award made in London, the arbitrators had rejected the Indian party’s
defence of force majeure based on an Indian export prohibition. In view of this
aspect of the award, the High Court refused enforcement on grounds of public
policy.

2. Arbitrability

The arbitrability of the termination of an exclusive distributorship agreement
was considered by the Belgian Supreme Court and led to a refusal of
enforcement of an award under the Convention on the ground of a4 non-
arbitrable subject matter.® The case involved the Belgian Law of 27 July 1961,
concerning the Unilateral Termination of Concessions for Exclusive
Distributorships of an Indefinite Time. This Law is an example of non-
arbitrability of the subject matter in view of the protection of a party which is
considered to be in a weaker position (Z.e., the exclusive distributor in Belgium).
The Belgian Law of 1961 gives an exclusive distributor within the Belgian
territory the right to compensation upon termination in certain cases. If the
parties cannot agree, a Belgian court can be requested to determine the amount
of compensation. The Court of First Instance in Brussels affirmed the
aforementioned principle in 1979, ruling that under the Belgian Law of

27 July 1961, disputes arising out of the termination of an exclusive
distributorship agreement cannot be referred to arbitration.”

The Appellate Division of the Supreme Court of New York County held that in
the State of New York a difference with the liquidator of an insolvent insurer is
not capable ol setdement by arbitration.™
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3. Lack of impartiality

The Court of First Instance in Hamburg held that an arbitral tribunal of an
association does not satisfy the requirement of independence and impartiality
when, being dominantly or exclusively composed of association members, it has
to decide a dispute between a member and a non-member.*’ This decision was
rendered in 1985, i.e., prior to the 1986 decision of the German Supreme Court
concerning the appointment of a sole arbitrator by one party only under
section 7(b) of the English Arbitration Act 1950 (no longer in force).* In view of
the Supreme Court’s holding that “the finding that a party had predominant
weight in constituting the tribunal is... not sufficient” for “a violation of the duty
of impartial administration of justice,” the decision of the Hamburg Court is
probably no longer good law.

Probably no one will have any difficulty with the decision of the Swiss courts
denying enforcement under the following circumstances.® By a contract of

15 June 1990, the defendant undertook to find exhibitors for an arms trade fair
organised by the claimant in Turkey. The contract was drawn up by Dr E, who
was the claimant’s lawyer and later also acted as the defendant’s lawyer. The
contract contained a clause referring all disputes to Dr E as sole arbitrator. The
clause further provided that the sole arbitrator could not be removed under any
circumstances; a contracted penalty of SFR 1 million was to be paid to the
arbitrator in the case of a violation of this provision. A dispute arose regarding
the rent for the fair stands which had been collected from the exhibitors, and
the claimant commenced arbitration as provided for in the contract. Deciding in
Ankara on 11 June 1991, the sole arbitrator Dr E directed the defendant to pay
the claimant SFR 1 463 131. The defendant sought to have the award set aside in
Turkey but, on 14 July 1992, the Turkish Supreme Court denied the request to
set aside the award. The claimant sought enforcement of the Turkish arbitral
award and the decision of the Turkish Supreme Court in Switzerland. The Court
of First Instance found that the arbitral clause violated Swiss public policy and
denied enforcement. The Court of Appeal in Zurich affirmed.

4. Lack of reasons in award

The Italian Supreme Court refused enforcement of an English award which did
not contain reasons on the ground that the agreement mentioned in

Article V(1)(d) incorporated the provisions of the European Convention of 1961,
as both parties came from countries which have adhered to the latter
Convention (i.e., Italy and Germany).* Article VIII of the European Convention
of 1961 provides that reasons must be given for an award if a party so requests
before the end of the arbitral hearing.

5. Public policy — Other cases

In one case, the Court of First Instance in Munich held that the failure of the
arbitrators to make a preliminary inquiry as to their competence in regard to
whether the time limits for initiating arbitration as provided in the Arbitration
Rules in question had been met constituted a “serious procedural violation” for
which enforcement was to be refused on the basis of the public policy provision
of Article V(2)(b).*




88

46

High Court of the Hong Kong Special
Administrative Region, Court of
Appeal, 16 January 1998, Civil Appeal
No 116 of 1997, Polytek Engineering
Company Ltd. v. Hebei Import &
Export Corp., reported in ¥YB Comm.
Arb. XXIIE (1998), pp. 666-84 (Hong
Kong No 12).

47

Cour de Justice [Court of First
Instance], Canton of Geneva, 12 May
1967, Commoditex SA v, Alexandria
Commercial Co., reported in YB
Comm. Arb. 1 (1976), p. 199
(Switzerland No 2); High Court of
Ghana, 29 September 1965,
Strojexport v. Edward Nasser and
Company Ltd., reported in ¥B Comm.
Arb. 11 (1978), p. 276 (Ghana No 1).

48

Tribunal de Premiére Instance
[Court of First Instance], Brussels,

6 December 1988, Société Nationale
pour la Recherche, le Transport et la
Commercialisation des
Hydrocarbures (Sonatrach) v. Ford,
Bacon and Davis Incorporated,
reported in YB Comm. Arb. XV
(1990), pp. 370-77 (Belgium No 7).

49

Oberlandesgericht [Court of Appeal],
Hamburg, 3 April 1975, US firm P 0.
German firm F, reported in ¥B
Comm. Arb. 11 (1977) p. 241
(Germany No 11); see also note 14, It
should be noted that the German
Supreme Court decided that the
Convention is applicable to an
arbitration agreement and arbitral
award whenever made,
Bundesgerichtshof, 8 October 1981,
Comitas, Mutuamai; Levante v,
Schwarzmeer und Ostsee
Versicherungs AG (Sovag)), reported
in YB Comm. Arb. VIII (1983),

pp. 366-70 (Germany No 25).

Arbitration in the Next Decade — Special Supplement 1999
ICC International Court of Arbitration Bulletin

In another case, the Court of Appeal in Hong Kong refused to enforce an award
rendered under the auspices of CIETAC in Beijing because the Chief Arbitrator
(but not the two other arbitrators) and the Tribunal-appointed experts had
attended an inspection of the factory in the presence of the plaintiff’s staff but in
the absence of the defendant, who had not been notified,

6. Conclusion regarding public policy

The above review shows that the number of cases in which the public policy
defence has been accepted is very limited (some 11 cases). Moreover, most of
these cases resulted from outdated arbitration laws (e.g, the English Arbitration
Act 1950) or facts that truly warranted a refusal of enforcement (e.g., Dr E and
his SFR 1 million penalty). Indeed, if anything shows that the Convention is
successful in practice, it is the interpretation and application of Article V(2) of
the Convention by the courts.

Il - Other reasons for refusal of
enforcement

A. Retroactive application of the convention

The Convention does not contain a provision on the question of whether it
applies retroactively. This point has given rise to a number of diverging court
decisions, although it is possible to discern a tendency in favour of retroactive
application, whereby the Convention is applicable to the enforcement of an
arbitration agreement and arbitral award no matter when they were made. The
issue has, however, led to refusal of enforcement of the Award in the following
cases:

*  The Court of Appeal in Geneva and the High Court of Ghana refused to
apply the Convention to an award made before it entered into force in
Switzerland and Ghana, respectively.¥”

*  The Court of First Instance in Brussels refused to apply the Convention to
an award made in Algeria before Algeria had become a party to the
Convention.*

*  The Court of Appeal in Hamburg declined to apply the Convention in a case
concerning a contract including an arbitration clause, concluded between a
US and a German party before the accession of the United States to the
Convention.” This was sufficient reason for the Court of Appeal to deny the
application of the Convention, notwithstanding the fact that the award was
made in New York after the date of accession by the United States to the
Convention.

¢ The commencement of the enforcement proceedings in respect of an
arbitral award before the Convention had entered into force in the state in
which the enforcement was sought, was in 1969 a ground for refusal to
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apply the Convention for the Italian Supreme Court.®® The court argued
that Article II of the Convention, because of its contents, is a rule of
substantive law rather than a rule of procedure.

*  The Supreme Court of Nigeria held the Convention inapplicable to an
award, for which enforcement proceedings had been initiated one month
prior to Nigeria’s accession to the Convention.?

It is regrettable that the drafters of the Convention refrained from including a
provision regarding its retroactive applicability. It could have avoided a number
of frustrating decisions, as the above survey demonstrates. Now, more than

40 years and 120 Contracting States later, it is crying over split milk. The issue of
retroactivity is unlikely to rise in practice again. Actually, an amendment to the
Convention would be positively undesirable since if it were introduced, the
traumatic experience regarding retroactivity might have to be repeated.

B. Lack of implementing legislation

Certain countries have a constitutional system under which an international
convention becomes effective only after enactment of implementing legislation.
This has given rise to difficulties in certain countries in respect of the New York
Convention. A number of them had initially not passed implementing legislation.

Nigeria appeared to belong to this group of countries, where the Supreme Court
used, for good measure, the perceived lack of retroactivity as an additional
reason for the above-mentioned refusal of enforcement of the award made in
Moscow.” Reportedly, Nigeria has recently introduced legislation in pursuance
of the Convention.

The same applied to Indonesia, where the Supreme Court refused enforcement
of an award made in London for this reason.> Indonesia has now introduced an
implementing regulation.®

The legislation implementing the New York Convention in Colombia, Law No 37
of 1979, was declared unconstitutional by the Colombian Supreme Court in 1988
because it was signed by the Minister in charge of Presidential Affairs and not the
President himself, who was travelling abroad.* The case report does not make
clear whether this led to an actual refusal of enforcement. In any event the
Convention was again implemented in Colombia by Law No 39 of 1990.5

It may also happen that the implementing legislation is in place but is ignored by
the enforcement court. The Witwatersrand Local Division of the Supreme Court
in South Africa held in 1982 that the Convention was not applicable as “the
necessary legislation requisite to make it operative and binding on me has
apparently not been passed.”® However, South Africa enacted the Recognition
of Foreign Arbitral Awards Act 1977 on 25 March 1977 (Act No 40 of 1977, date of
commencement 13 April 1977).

The lack of implementing Jegislation therefore has led in two reported cases to a
refusal of enforcement. A third case of refusal was due to a mistaken belief that
no implementing legislation had been enacted. Obviously, such refusals of
enforcement have nothing to do with an inherent shortcoming in the
Convention itself.
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C. Interim award

In most cases an arbitral award contains a decision in which one party is ordered
to pay the other an amount of money. Less common are awards in which a party
is enjoined from doing something or, conversely, specific performance is
ordered. Also less frequent are awards which are declaratory, e.g., an award in
which it is merely determined that an event of force majeure existed. There
appear to be no difficulties in enforcing these awards under the Convention,
although the latter category qualifies for recognition rather than enforcement,
Furthermore, in principle, the Convention does not preclude the recognition
and enforcement of a partial award, 7.e., an award in which a part of the dispute
is finally resolved.

The question has arisen, however, as to whether an interim award can be
enforced under the Convention. An Australian court believed that this was not
possible and refused enforcement. The case involved an arbitration held under
the rules of the AAA in Indianapolis, Indiana, USA. The arbitral tribunal had
issued an “Interim Arbitration Order and Award” (o the effect that the
respondents were enjoined during the pendency of the arbitration from, s7ter
alia, carrying out activities related to the agreement in dispute. The claimant
sought enforcement of the “Interim Arbitration Order and Award” in Australia.
The Supreme Court of Queensland refused to grant enforcement, holding that it
Wwas not an “arbitral award” within the meaning of the Convention.”

In my view, an interim arbitral award can be enforced under the Convention
provided that it is capable of enforcement as an arbitral award in the country
where made. This is typically a matter on which one can have differing views in
interpreting the Convention. That one of the views has led to a refusal of
enforcement is not alarming, albeit regrettable.

D. Reciprocity reservation

According to paragraph 1 of Article I, the Convention applies to awards made in
any other state. However, a state, when becoming party to the Convention, can
limit this field of application by using the first reservation of Article I(3). The
state making that reservation will apply the Convention to the recognition and
enforcement of awards made in the territory of another Contracting State only
(the so-called reciprocity reservation).

The reciprocity reservation has led to the refusal of enforcement in one case
only. A claimant sought enforcement in the United States of an award made in
the United Kingdom before that country’s ratification of the Convention. The US
District Court for the Southern District of New York held in 1974 that the
Convention was not applicable and did not grant enforcement.® Obviously, such
a decision would not be possible today in relation to awards made in the United
Kingdom since that country has adhered to the Convention. More generally, it is
very unlikely that the reciprocity reservation will lead to a refusal of
enforcement, because more than 120 countries are party to the Convention and
in those cases where the award has been rendered in a non-Convention state, a
party will not seek enforcement in a country that has used the reciprocity
reservation.
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E. Commercial reservation

The second reservation of Article 1(3) permits a state to reserve the applicability
of the Convention “only to differences arising out of legal relationships, whether
contractual or not, which are considered as commercial under the national law
of the State making such declaration.” This reservation was inserted because at
the New York Conference of 1958 it was believed that, without this clause, it
would be impossible for certain civil law countries, which distinguish between
commercial and non-commercial transactions, to adhere to the Convention.

In practice, the commercial reservation generally has not caused problems as
the courts tend to interpret the term “commercial” broadly. Insofar as
enforcement of awards is concerned, there is one notable exception. The
Supreme Court of Tunisia held in a 1993 decision that a contract under which
architects undertook to design an urbanization plan for a resort in Tunisia did
“not fall under the definition of Articles 1 — 4 of the [Tunisian] Commercial
Code" and that the contract “is not by its nature commercial according to
Tunisian law.”®" With specific reference to the commercial reservation in
Article 1(3) of the Convention, the Supreme Court refused to enforce the ICC
award made in Paris in this case.

The decision of the Tunisian Supreme Court is worrisome. In the past, the lower
Tunisian courts had shown themselves to be quite in favour of international
arbitration.® The present case seems to throw Tunisia back to the old times in
India, where two lower courts reached the same conclusion in two cases in
which enforcement of an arbitration agreement was refused because the
underlying contract was not considered to be commercial under the laws of
India.** The Indian Supreme Court has rectified such a parochial attitude.**

F. Problems with the identity of a party

Various questions can be brought under this heading. One question is whether
an award rendered against a company can be enforced against another company
which was not a party to the arbitration agreement but is closely connected with
the former company (usually the parent company). This question of piercing the
corporate veil is not dealt with by the Convention and is to be answered by the
individual court on the basis of the law that it finds applicable. Another question
is whether a legal successor is bound by an arbitration agreement concluded by
its predecessor. A similar question may arise out of the assignment of a contract
which includes an arbitration clause or an arbitral award to 4 third person.

Furthermore, in an increasing number of cases the respondent summoned in
the arbitration asserts that it is not a party to the contract including the
arbitration clause but rather that another party is, and therefore the arbitrators
lack competence to decide the case as far as the summoned party is concerned.
This defence usually occurs in two factual patterns. First, the respondent
summoned is a state, which asserts that it is not the state itself but some
allegedly independent entity (State agency, Authority) that is a party to the
contract. Second, the respondent summoned asserts that it is not a party but
merely an agent for a(n) (un)disclosed principal. Again these questions are to be
resolved on the basis of the law which the court in question finds to be
applicable.
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Although these matters are raised with increasing frequency in enforcement
proceedings, they rarely lead to a refusal of enforcement of the arbitral award.

The US Court of Appeals for the Second Circuit remanded a case to the District
Court on the question whether a party is the successor of interest to another
party in the context of the enforcement of an arbitral award.® In another case
before the District Court in New York, enforcement was sought against three
parties. The court determined that two of them had not been parties to the
arbitration and declared the award enforceable only against the party that had
been.®

The Court of Appeal in The Hague refused enforcement of an arbitral award
rendered under the auspices of the AAA insofar as it concerned one of the
respondents, reasoning that it did not appear from the documents before it thar
this party had bound itself to submit to arbitration in respect of the disputes
which had arisen with the petitioner.”

The Moscow District Court denied the application by Sokofl Inc., Panama, for
enforcement of an award made in London in favour of Sokofl Ltd., Panama.%®
Both the Russian Trade Counsel in Panama and the Panama State Register had
advised that the company Sokofl Ltd. had not been registered in the Panama
State Register of legal and natural persons being engaged in commerce.

In a case before the Spanish Supreme Court, it appeared that the Spanish
defendant had died before the request for arbitration was notified.® The
proceedings were not conducted against his heirs, nor did the request for
enforcement of the arbitral award invoke a right against any heir. The Supreme
Court denied enforcement.

These problems concerning the identity of the parties are not typical for the
New York Convention and could also not have been resolved by an international
instrument. Rather, as mentioned above, they must be resolved on the basis of
the applicable law and the facts before the enforcement court.

G. Procedures akin to arbitration
(arbitrato irrituale)

In Iraly, two principal types of arbitration exist. The first is known as arbitrato
rituale [formal arbitration) which is governed by the Iralian Law on Arbitration
set forth in the Code of Civil Procedure. The second is arbitrato irrituale
[informal arbitration] which is entirely based on contract law and which is not
governed by the provisions of the Law on Arbitration. The main difference
between the two is that a decision rendered in arbitrato irrituale cannot be
enforced as an arbitral award but only by means of a contract action.

The Italian Supreme Court takes the view that a decision [lodo] rendered in
arbitrato irrituale falls under the Convention.™ The German Supreme Court,
on the other hand, has held that a decision resulting from arbitrato irrituale
can neither be recognized nor enforced under the Convention.™

The question whether procedures like arbitrato irrituale (and the Dutch
bindend advies and the German Scheidsgutachten) fall under the Convention is
open to debate. The Italian courts seem to stand alone in considering that
decisions resulting from these procedures can be enforced under the
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Convention. It seems therefore advisable not to agree to arbitrato irrituale or
similar procedures akin to arbitration in the international context, as otherwise
enforcement may not be ensured under the Convention.

H. Merger of award into judgement

If, in the country of origin, a leave for enforcement is issued by the court on the
award, the leave may constitute a court judgement in that country. Such
judgement may have the effect of absorbing the award into the judgement in
that country. If in this case enforcement is sought in another Contracting State,
the question arises whether the award can be enforced as a foreign award under
the Convention, or as a foreign judgement on another basis.

Most courts hold that the merger of the award into the judgement in the
country of origin does not have extra-territorial effect and that therefore the
award remains a cause of action for enforcement in other countries on the basis
of the Convention. The only dissenting view was expressed by the Court of
Appeal in Florence in 1980.” That Court dealt with an English award which had
been subject to the Special Case procedure (as it then was). It refused to grant
enforcement, reasoning that the petitioner was entitled to a sum of money not
because of the award but because of the (court) decision made in the Special
Case proceedings. According to the court, the arbitral award becomes an
integrated element of the judgement and, therefore, not the award but the
judgement must be taken as basis for enforcement. The Court of Appeal in
Florence appears to represent an isolated view in this regard.™

I. Conditions for the request for enforcement
(Article IV)

Article IV is set up to facilitate enforcement by requiring a minimum number of
conditions to be fulfilled by the party seeking enforcement of a Convention
award. That party has only to supply the duly authenticated original award or a
duly certified copy thereof and the original arbitration agreement or a duly
certified copy thereof (paragraph 1). If both documents are made in a language
other than that of the country where enforcement is sought, the party must also
submit a translation. In fulfilling these conditions, the party seeking
enforcement produces prima facie evidence entitling him to obtain
enforcement of the award. It is then up to the other party to prove that
enforcement should not be granted on the basis of the grounds enumerated
exhaustively in Article V(1). The conditions mentioned in Article IV are the only
conditions with which the party seeking enforcement of a Convention award has
to comply.

In the cases reported so far, only the Italian courts have refused enforcement on
grounds that the party seeking enforcement failed to submit a duly
authenticated original award or duly certified copy thereof.

One case was decided by the Court of Appeal in Florence. The court was faced
with the request for enforcement of two awards made by the arbitral tribunal of
the Commodity Exchange in Vienna.™ It refused enforcement of one award
because “only an informal photostatic copy of the document containing the
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award has been submitted in these proceedings, although together with the
request, as it appears from a summary examination (the seal on the back of the
last pages is a translator’s seal)”. The court reached a different conclusion with
respect to the second award as the petitioner had submitted the original award
together with a translation in Italian by a sworn translator.

In another case, the Court of Appeal in Bari deemed the requirement of

Article IV of the New York Convention not fulfilled “as the confirmations sent by
the broker... certainly cannot be deemed to be an agreement under the
Convention.””

The Italian courts are rather formalistic with respect to the authentication and
certification of the award. The Italian Supreme Court refused enforcement of an
award made in England on the grounds that only two of the three signatures of
the arbitrators were authenticated.” The Supreme Court held that the existence
of the required conditions for authenticity must be ascertained according to the
procedural law of the state seized, 7.e., ltalian law, since Article III of the
Convention provides that each state shall recognize an arbitral award and
enforce it “in accordance with the rules of procedure of the territory where the
award is relied upon...” Consequently, in the Supreme Court’s view, the English
practice that the authentication of the signatures of two arbitrators suffices for
an award to be authentic was irrelevant.

The formalistic approach of the Iralian courts can also be seen when they rely on
the words “shall, at the time of application, supply” in Article IV(1). These words
have led the Italian Supreme Court to decide - in a case where a petitioner had
not supplied the arbitration agreement at the moment he made the application
for enforcement - to refuse enforcement of the award.” The Supreme Court
specifically held that this perceived defect must be raised ex officio by the
enforcement court.

In conclusion, but for the Italian courts, Article IV of the Convention does riui
seem to be in need of repair.

Concluding remarks

This review of court decisions in which enforcement of an arbitral award was
refused under the Convention shows that the number of such cases is
surprisingly small, given that the Convention is now being applied by judges in a
large number of Contracting States with diverse legal and cultural perspectives.
Most of the cases of refusal are the result of mistakes of one kind or another:
parties drafting inadequate arbitration clauses, arbitral tribunals not paying
sufficient attention to the conduct of the proceedings, or courts
misunderstanding the meaning of the Convention.

As a result, the cases of refusal do not provide any argument for modifying the
Convention. Rather, the “unfortunate few” simply constitute a collection of
lessons to be learned by parties, arbitrators, arbitral institutions and national
courts in order to ensure the efficacy and enforceability of awards.

These “exceptions” prove the general rule of enforcement, and therefore
underscore how successful the New York Convention has been. Indeed, the
International Chamber of Commerce can be proud of the initiative that it took in
1953 to propose the adoption of the Convention.




