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INTRODUCTION

In the turbulent two years that have passed since the new millennium, an ever-
increasing number of litigants throughout the world have chosen arbitration as
a flexible mechanism to resolve complex legal disputes. The millennium marked
a change from arbitration in its traditional international commercial setting to the
twenty-first-century variant of arbitration in a global knowledge-based
framework. Several years into the millennium, the vision permeating ICCA’s
mission remains the advancement of peaceful dispute settlement in the litigious
world of global trade. Since its inception in the mid 1970s, the Yearbook
Commercial Arbitration strives to fulfill yet another ICCA goal by presenting useful
information on arbitration to practitioners and scholars the world over. By
providing updated selections of leading arbitral awards, court decisions,
arbitration rules, national legislation and other texts and commentary relevant
to arbitration, the Yearbook offers the international business and legal
community a global perspective on new developments and reoccurring trends.

Part I of the Yearbook reproduces the Table of Contents of the International
Handbook on Commercial Arbitration, a companion ICCA publication. National
Reports originally found in Part I of the Yearbook have provided the basis for the
regularly updated Handbook and its supplements. Important information
reflecting changes in arbitration law from every corner of the world is
summarized in Part IV of the Yearbook, Recent Developments in Arbitration
Law and Practice. Legal practitioners offer their insights on new legislation from
Bangladesh, Croatia, Singapore, Thailand and Turkey. Part IV closes with an
Introduction to the UNCITRAL Model Law on International Commercial
Conciliation prepared by UNCITRAL’s Secretary, Dr. Jernej Sekolec followed
by the full text of the new Model Law.

Part II-A continues in the Yearbook’s tradition of excerpting arbitral awards
made by arbitral tribunals at leading arbitration institutions. Arbitration has
proved to be a useful tool in dispute settlement for 21st century variants of
intellectual property law. This year’s premier coverage of arbitral decisions on
domain name disputes from the World Intellectual Property Organization
(WIPO) Arbitration and Mediation Center reflects the emergence of arbitration
as a tool serving information technology. Arbitral awards from the International
Centre for Settlement of Investment Disputes (ICSID) and its Additional Facility
as well as the International Court of Arbitration of the International Chamber of
Commerce cover such topics as the conditions precedent to the submission to
arbitrate, the waiver of the right to arbitrate and the interpretation of settlement
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INTRODUCTION

agreements.

The Circuit City decision handed down by the United States Supreme Court in
which the court held that the exemption in Part 1 of the Federal Arbitration Act
excluding “contracts of seamen, railroad employees or any other class of workers
engaged in foreign or interstate commerce” from the scope of the Act is
confined to transportation workers, is joined by excerpts of court decisions from
Canada and India in Part II-B.

Part II-C focuses exclusively on court decisions applying the UNCITRAL
Model Law reported in UNCITRAL’s periodical, Case Law on UNCITRAL Texts
(CLOUT).

The nature of financial transactions and information exchange has been
transformed through the use of information technology, leading to a shift in the
way in which the world interacts. The inclusion of Domain Name Dispute
Settlement Mechanisms provided by the Internet Corporation for Assigned
Names and Numbers (ICANN) and WIPO carries the contemporary theme of
dispute resolution in the internet age over to Part Ill-A, Arbitration Rules.

Another issue high on the international agenda, environmental protection, is
reflected by the inclusion of the Permanent Court of Arbitration’s recently
adopted Optional Rules for the Conciliation of Disputes Relating to Natural
Resources and/or the Environment. In addition, newly adopted Rules of
Procedure from the Inter-American Commercial Arbitration Commission
(IACAC) and the International Arbitration Rules adopted by the American
Arbitration Association (AAA) International Centre for Dispute Resolution are
included. Part I1I-B closes with an introduction to the on-going activities of the
Iran-United States Claims Tribunal.

The continuing significance of court decisions on the 1958 New York
Convention covering a wide range of issues from around the world reflects the
increasing importance of this instrument. Forty of the sixty-two decisions
excerpted in Part V-A originate from the United States joined by decisions from
France, Germany, India, Italy, Japan, Norway, the Philippines, Spain, Sweden
and the United Kingdom. These decisions deal with familiar issues such as the
requirement of an arbitration agreement “in writing”, the incorporation of the
arbitration agreement in standard conditions or a bill of lading, the applicable law
to the form and substance of the arbitration agreement and the scope of the
arbitration agreement. Questions of emerging importance include whether a
non-signatory is bound by the arbitration agreement and whether an exchange
of E-mails constitutes an arbitration agreement in writing. Issues arising in the
United States courts in particular include personal jurisdiction over a foreign
defendant, whether punitive damages are contrary to public policy, the
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availability of pre-award attachment and the arbitrability of seamen’s
employment contracts under the New York Convention.

Subsequent sections in Part V excerpt court decisions under the Panama
Convention 1975 and include updated lists of Contracting States and signatories
to the Panama Convention as well as the European Convention 1961 and the
Washington Convention 1965.

A comprehensive bibliography announcing recently published books and
journals closes the volume.

No publication of this magnitude could be completed without assistance and
inspiration from a large number of sources. The editors and staff at ICCA
Publications are grateful to correspondents throughout the world for sharing so
generously with us their valuable data and practical insights on every aspect of
arbitration law.

The staff at ICCA publications are responsible for the ongoing task of
collecting and ordering copious quantities of great deal of information. For their
commitment throughout the publication process the following staff members
deserve acknowledgment:

— Mr. Theodore Mercredi, for adapting so well to his tasks as newly appointed
editorial assistant;

— Ms. Alice Siegel, who with great sensitivity for language and style has, as sub-
editor, assured that the Yearbook is presented in literate, attractive and
consistent format;

— D.ssa Silvia Borelli, not only for the excellent editorial and translation work
and for compiling the Index of Arbitral Awards;

— Ms. Heather Kurzbauer, Assistant Managing Editor, for her significant
contribution to all aspects of the Yearbook preparation and publicity;

— Ms. Judy Freedberg, Managing Editor, whose boundless energy and
extraordinary attention for detail regenerates the Yearbook year in, year out
and without whom the Yearbook would never come to fruition.

Stability and continuity are important factors when working on a volume that
reflects a changing world. Thanks to the generosity of the Permanent Court of
Arbitration and the steadfast support of its Secretary-General, Tjaco T. van den
Hout, the Editorial Staff benefits from both stability and continuity at its home
at the Peace Palace.

An extra round of thanks are offered to the PCA’s staff members with special
mention to information technology officer, Ms. Karen Franz, for her patient
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INTRODUCTION

assistance in solving the inevitable computer-related problems. I would also like
to draw attention to the recently initiated PCA intern program, one of many
innovations introduced at the PCA by its Secretary-General, whose participants
have offered well-informed and enthusiastic assistance in procuring materials,
drafting and providing insight into their legal systems. They include Mr. Amrin
Amin (Singapore), Ms. Cynthia Casifio (the Philippines), Ms. Wei Ling Cheah
(Malaysia), Mr. Omar Mondragon (Mexico) and Mr. Adam McGrath (Australia).

The year 2002 marked the 16th ICCA Congress in London (12-15 May) at
which hundreds of scholars and legal practitioners debated fascinating topics such
as “The Parties, not the Arbitrators, Control the Arbitration” and examined
important contemporary questions currently being addressed at UNCITRAL on
the requirement of a written form for an arbitration agreement, interim
measures of protection and the need for a model law on conciliation, a question
which UNCITRAL has answered in the affirmative. Other subjects such as
aspects of illegality both in the formation of contracts and in the conduct of
arbitration and arbitration under investment treaties were the focus of
discussion.

In all of its publications, ICCA is advised by ICCA’s Editorial Board composed
of members and advisory members as follows: Prof. Giorgio Bernini, in his
capacity as past President of ICCA (Italy); Mr. Fali Nariman, in his capacity as
past President of ICCA (India); Prof. Karl-Heinz Bockstiegel (Germany); Mr.
Robert Coulson (USA); M® Yves Derains (France); Dr. Mauro Ferrante (Italy);
Prof. Gerold Herrmann, President of ICCA (Austria); Prof. Pierre Lalive
(Switzerland); DDr. Werner Melis (Austria); Mr. Jan Paulsson (France) and as
General Editor of the International Handbook on Commercial Arbitration; Prof.
Tudor R. Popescu (Romania); Prof. José Luis Siqueiros (Mexico); Prof. Ivan
Szasz (Hungary); Prof. Yasuhei Taniguchi (Japan); Prof. Pieter Sanders
(Netherlands) and the undersigned as General Editor of ICCA publications.

Two recent additions to Kluwer Law International’s electronic product line,
the online database <www.KluwerArbitration.com> and the Arbitration CD-
ROM: Resources on International Commercial Arbitration provide the arbitration
community with easy access to materials from the three major ICCA
publications: the Yearbook Commercial Arbitration, the International Handbook on
Commercial Arbitration and the ICCA Congress Series.

Before closing, I would like to again ask you a favour. Throughout the
publication’s history, readers throughout the world have been a major source of
material. Therefore, may I continue to call on you, as reader and Yearbook user,
to submit texts concerning:
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— recent changes in arbitration legislation;

— newly enacted arbitration rules;

— arbitral awards (the confidentiality of which is ensured);

— court decisions of general interest and, in particular, court decisions
applying the UNCITRAL Model Law or the New York, European,
Washington or Panama Convention.

The names of the readers who have provided materials for this volume are
gratefully acknowledged in the appropriate Parts.

Brussels Albert Jan van den Berg
November 2002 General Editor

Materials for the Yearbook are to be addressed to the General Editor or to the
ICCA editorial staff at their new address at the International Bureau of the
Permanent Court of Arbitration as indicated below.

ICCA Publications Prof. Dr. Albert Jan van den Berg
¢/ o International Bureau of the c/o0 Hanotiau & van den Berg
Permanent Court of Arbitration IT Tower, 9th Floor
Carnegieplein 2 480 Avenue Louise, B.9

2517 KJ The Hague 1050 Brussels

The Netherlands Belgium

E-mail: icca@pca-cpa.org E-mail: ajvandenberg(@hvdb.com

info(@arbitration-icca.org
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